Draft Law on Protection of Whistleblowers
Chapter 1 
Introductory Provisions

Scope of the Law 

Article 1

This Law regulates whistleblowing, whistleblowing procedure, rights of whistleblowers, obligations of the state and other authorities and organisations and legal entities and natural persons related to whistleblowing, as well as other issues of importance for whistleblowing and the protection of whistleblowers.
Definitions 
Article 2

In terms of this Law, the following expressions shall have the meaning stated herein below:

1. “whistleblowing” is disclosure of information on violations of laws and regulations, violation of human rights, exercising a public authorisation contrary to the entrusted purpose,  risk to public health, security, environment, as well as for the purpose of preventing damage of large proportions; 

2. “a whistleblower” is a natural person who engages in whistleblowing, in the context of his/her work-based relationship; employment/recruitment  procedure; use of services rendered by public authorities, holders of public authorisations or public services; business cooperation and the right of ownership  in a  company; 
3. “an associated person” is any person who makes probable that a harmful action  has been undertaken against him/her, due to his/her connection with a whistleblower; 

4. “an employer” is an authority of the Republic of Serbia, territorial province or local self-government unit, holder of public authority or public service, a legal entity or an entrepreneur who employs one or more persons;
5.  “an authorised person” is any person in a legal entity that has been entrusted with tasks that refer to the management, business activities or process of work, as well as the person who performs official duties within a government authority, provincial authority, or local government unit. 
6. “working relationship” is full-time employment, work outside employment, volunteering, exercising a public office or any other actual work for an employer; 
7. “an authorised authority” is any authority of the Republic of Serbia, its provincial or local government authority or holder of public authorities competent to act upon the information disclosed in accordance with the Law. 
8. “harmful action” is any act or failure to act that jeopardizes or violates the rights of a whistleblower or an associated person or any doing that brings such persons in an unfavourable position, including harassment or discrimination related to whistleblowing. 
Chapter II 
General Provisions on Whistleblowing and Right to Protection
Prohibition against Preventing Whistleblowing 

Article 3

It is prohibited to prevent whistleblowing. 

Any provision of a general or particular act that prevents whistleblowing shall be considered null and void. 
Prohibition of Undertaking Harmful Action  

Article 4
It is prohibited to undertake any harmful action.
Right to Protection of Whistleblowers 
Article 5 

A whistleblower shall have the right to protection in accordance with this Law, if he/she:

1. engages in an act of whistleblowing at the employer,  at the authorised authority or in public, in a manner prescribed by this Law; 

2. discloses a piece of information within one year from the date he/she came into possession of the information that prompted the whistleblowing, but not later than within ten years from the date such act had been performed;

3. if, at the moment of whistleblowing, and based on the information available, any other person of average knowledge and experience as the whistleblower would put faith in the veracity of information subject of the whistleblowing.
 Protection of Associated Persons

Article 6
An associated person shall have the same protection as a whistleblower, if he/she makes probable that a harmful action has been undertaken against him due to connection to the whistleblower.

Right to Protection Due to Mistaken Identity of a Whistleblower

Article 7

The same right to protection enjoyed by a whistleblower shall also be afforded to a person who makes probable that a harmful action was undertaken against him/her because the actor of the harmful action had mistaken him for a whistleblower or for a person associated to a whistleblower.

Protection of Official Persons 

Article 8

An official person shall be afforded the same protection as a whistleblower, if he/she makes probable that a harmful action has been undertaken against him/her as a result of his executing his official duties.

Right to Protection for Requesting Information

Article 9

 A person requesting data related to  the information referred to in Article 2, Item 1)  of this Law, shall be entitled to the same protection as the whistleblower, if he/she makes probable that a harmful action  has been undertaken against him/her as a result of requesting such data.

Protection of Whistleblower’s Personal Data 

Article 10


A person authorised to receive the information referred to Article 2; Item 1) of this Law shall protect the whistleblower’s personal data or the data that may reveal the whistleblower’s identity, unless the whistleblower agrees to disclose such data in accordance with the law regulating the protection of personal data. 

Any person who learns about the data referred to in Paragraph 1 of this Article is obligated to protect such data.

A person authorised to receive information referred to in Article 2, Item 1) of this Law shall, while receiving such information, inform a whistleblower that his/her identity may be revealed to the competent authority, if the actions of that authority would not otherwise be possible, and inform him about protection measures available to the parties in criminal proceedings.

If it is necessary to reveal the identity of a whistleblower in the course of the proceedings, a person authorised to receive the information referred to in Article 2, Item 1) of this Law shall inform the whistleblower about it before revealing his/her identity.

Whistleblower’s personal data referred to in Paragraph 1 of this Article shall not be revealed to the person referred to in the disclosure, unless otherwise prescribed by a specific law.
Prohibition against Abuse of Whistleblowing 

Article 11


Abuse of whistleblowing is prohibited. 

Abuse of whistleblowing is performed by a person who:

1) submits information he/she knew was untrue;

2) in addition to a request for action related to the whistleblowing information, he/she demands benefits for himself or another person. 

Chapter III
PROCEDURE
a) General Provisions
Urgency in Undertaking Actions  

Article 12
Acting upon the disclosure referred to in Article 2, Item 1), of this Law shall be particularly urgent.

Types of Whistleblowing 

Article 13

Whistleblowing may be internal, external, or whistleblowing made to the public.
Internal whistleblowing is disclosing the information referred to in Article 2, Item 1 of this Law to an employer.

External whistleblowing is disclosing the information referred to in Article 2, Item 1) of this Law to an authorised authority.

Whistleblowing to the public is disclosing the information referred to in Article 2, Item 1) of this Law to the mass media, via internet, at public gatherings, or in any other way such disclosure may be made accessible to the public.
A whistleblower may disclose the information referred to in Article 2, Item 1) of this Law to an employer or to an authorised authority, while engaging in whistleblowing to the public is possible, provided the conditions stipulated in this Law have been fulfilled. 

Content of Disclosure
Article 14


The disclosure referred to in Article 2, Item 1)  of this Law shall contain data on breaches of legislation, violation of human rights, exercising public authority contrary to the purpose intended, risk to public health, security, environment, as well as  the data aimed to prevent damage of large proportions. 


The disclosure referred to in Paragraph 1 of this Article may contain the signature and data of a whistleblower. 

An employer or an authorised authority within their respective remits shall also act upon anonymous disclosures regarding the information referred to in Article 2, Item 1), of this Law.
b) Internal Whistleblowing 

Obligations of an Employer 

Article 15
An employer shall protect a whistleblower and an associated person from any harmful action and he/she shall take the necessary measures to bring any harmful action to an end and rectify the consequences of any harmful action.


The employer is obligated to notify in writing every gainfully employed person about their right to protection in accordance with this Law. 

The employer shall appoint a person authorised to receive disclosures and act upon them. 

Procedure

Article 16
The procedure of internal whistleblowing is initiated by making a disclosure referred to in Article 2, Item 1) of this Law to an employer. 

The employer shall act upon the information referred to in Article 2, Item 1) of this Law initiating whistleblowing, within 15 days from the receipt of such information.

The employer shall inform the whistleblower about the outcome of the procedure once it has been concluded, within 15 days from closing of the procedure.

The employer shall, upon a whistleblower’s request, provide him with information about the progress and actions undertaken within the procedure and enable the whistleblower to have access to the case files and attend the procedural actions, in accordance with the law.
Employer’s General Act
Article 17

Any employer having more than ten employees shall regulate the internal whistleblowing procedure by a general act.
The employer shall post the general act referred to in Paragraph 1 of this Article in a visible place, accessible to each and every gainfully employed person, as well as to post it on the employer’s Web Page. 


Provisions of the general act on the procedure of internal whistleblowing must be in line with this Law and the by-law referred to in Article 18 of this Law.


Provisions of the general act from Paragraph 1 of this Article shall not reduce the scope of rights or deprive a whistleblower or an associated person of any rights stipulated in this Law.

Provisions of the general act referred to in Paragraph 1 of this Article which is not in line with this Law and the by-laws adopted in accordance with this Law shall be considered null and void.

Ministerial By-law

Article 18

The Minister responsible for judicial affairs shall enact a by-law regulating in more detail the procedure of internal whistleblowing for employers who have more than ten employees.

c) External Whistleblowing 
Article 19
A procedure of external whistleblowing is initiated by the disclosure referred to in Article 2, Item 1) of this Law to an authorised authority.

If whistleblowing refers to those gainfully employed by an authorised authority, the whistleblower shall address the authority’s executive officer, and if the disclosure refers to an executive officer of the authorised authority, the whistleblower shall address the executive officer of its immediate superior authority.
The authorised authority shall act upon the disclosure referred to in Paragraph 1 of this Article within 15 days from the date of receipt of the disclosure.

If the authorised authority in receipt of the disclosure is not authorised to act upon such disclosure, it shall forward the disclosed information to the competent authority within 15 days from its receipt and shall inform the whistleblower accordingly.

The authority to which the disclosure had been ceded shall be bound by the protection measures afforded to the whistleblower by the authority that had ceded the disclosed information.

If a whistleblower gave no consent to have his identity revealed, the authorised authority that received the disclosure from the whistleblower and was not authorised to act upon it shall be obligated to ask for the whistleblower’s approval before it transmits it to the authorised authority. 

The authorised authority shall, upon a whistleblower’s request, provide him with information about the progress and actions undertaken within the procedure, and enable him to have access to the case file and to attend the procedural actions, in accordance with the law.
The authorised authority shall inform a whistleblower about the outcome of the procedure once it has been finalized, within 15 days from the date of closing the procedure.
d) Whistleblowing to the Public
Article 20


A whistleblower may make a disclosure to the public, without prior notification to the employer or an authorised authority, if he/she has reasonable grounds to believe that using other types of whistleblowing might create a risk to destruction of evidence or that he/she himself might be exposed to a harmful action.
A disclosure may also be made to the public, without prior notification to the employer or an authorised authority in case of immediate threat to life, health, safety of people, survival of plant or animal life and the environment.

e) Handling Classified Information
Whistleblowing Containing Disclosure of Classified Data

Article 21
The disclosure referred to in Article 2, Item 1) of this Law may contain classified data.

Classified data referred to in Paragraph 1 of this Article are the data already classified as such in accordance with the regulations on classified information.  
If a disclosure contains classified data, a whistleblower shall be obligated to address his employer first, and if the disclosure refers to the person authorised to act upon the disclosure, such disclosure shall be rendered to the employer’s executive officer.

 
In case the employer failed to act within 15 days upon the whistleblower’s disclosure containing classified data, if there was no response or no appropriate measures taken by the employer within his remit, the whistleblower may address an authorised authority. 
Notwithstanding Paragraph 3 of this Article, in case that the disclosure refers to an executive of the employer, such disclosure shall be rendered to the authorised authority. 

If a disclosure contains classified information, a whistleblower cannot make it public, unless otherwise prescribed by law.
If a disclosure contains classified information, the whistleblower and other persons shall comply with general and special measures for protection of classified data, as specified by the law regulating classified information.

Chapter IV
PROTECTION OF WHISTLEBLOWERS AND COMPENSATION FOR DAMAGE
Prohibition of Putting Whistleblowers in Unfavourable   Position 

Article 22

The employer of a whistleblower must not, by doing or by failing to do, put a whistleblower or an associated person in an unfavourable   position, in particularly related to:
1. employment/recruitment procedure;
2. acquiring the status of an intern or a volunteer;
3. work outside employment;
4. education, training, or professional development;
5. promotion at work, assessment evaluation, promotion or demotion;
6. disciplinary measures and penalties;
7. working conditions; 

8. termination of employment;

9. wages and other employment fringe benefits; 

10. stake in the employer’s profits;

11. payment of bonuses and incentive retirement package;

12. job assignments or transfer to another job;

13. failure to implement protection measures against harassment by other persons;

14. referrals to mandatory medical checks or referrals to assessment of fitness to work.

Provisions of a general act entailing denial or violation of the rights of a whistleblower or an associated person or putting these persons in an unfavourable position due to whistleblowing shall be considered null and void.
Compensation for Damage due to Whistleblowing 
Article 23
In cases of inflicting harm due to whistleblowing, a whistleblower and an associated person shall have the right to compensation for damage in accordance with the law regulating contract and torts.
Judicial Protection of Whistleblowers 

Article 24
A whistleblower or an associated person suffering a harmful action related to whistleblowing has the right to judicial protection.  

Judicial protection is exercised by filing a lawsuit for protection related to whistleblowing before a competent court within six months from the date of learning about the harmful action undertaken, or within 3 years from the date of occurrence of a harmful action. 
In judicial protection proceedings, the competent court is the High Court according to the territory where the harmful action was undertaken or according with the place of adobe of a whistleblower or an associated person.

Judicial protection proceedings related to whistleblowing shall be urgent.

A judicial review shall always be permitted in judicial protection proceedings related to whistleblowing. 
The provisions of the Civil Procedure Law applied in labour disputes shall apply accordingly in judicial protection proceedings related to whistleblowing, unless otherwise prescribed by law. 

Composition of the Court
Article 25
In civil actions initiated by a lawsuit in which whistleblowing is the subject of litigation, a single judge shall always administer justice in the first instance, while a panel consisting of three judges shall be in charge in the court of appeals. 

Special Knowledge of Whistleblowing Required

Article 26
A judge administering justice in a lawsuit related to whistleblowing or in special proceedings referred to in Article 28 of this Law must be a person who has acquired special knowledge about the protection of whistleblowers.  

Special knowledge and professional training of persons who administer justice in cases related to the protection of whistleblowers shall be acquired at the Judicial Academy, in cooperation with the ministry responsible for judicial affairs.

The curriculum and other issues of importance for acquiring special knowledge related to the protection of whistleblowers shall be prescribed by a by-law enacted by the minister responsible to for judicial affairs.

Contents of a Civil Action 
Article 27 
The following may be requested in a civil action filed for the protection related to whistleblowing:

1)
to establish that a whistleblower or an associated person were subjected to a harmful action, 
2)
to prohibit engagement in, or repetition of a harmful action;
3)
to eliminate consequences of a harmful action;
4)
to compensate for material and non-material damages;
5)
to publish the judgment handed down regarding the civil action filed due to the reasons stipulated under Items 1) to 4) above, in the mass media, at the expense of the accused.

The civil action referred to in Paragraph 1 of this Article cannot revoke the legality of an employer’s individual act used to assess the rights, obligations and responsibilities of an employee arising from his employment. 
Whistleblower’s Rights in Special Proceedings
Article 28
In an application for the constitutional review of an employer’s individual act used for assessing the rights, obligations and responsibilities of a whistleblower resulting from his/her employment, according to special regulations, the whistleblower may state that the employer’s individual act represents a harmful  action related to whistleblowing. 
The claim referred to in Paragraph 1 above may be stated in the application or at the preliminary hearing, and thereafter only if the applicant makes it probable that without any fault on his part he was unable to state such a claim at an earlier occasion.

In special proceedings, the court shall assess validity of the claim that the employer’s individual act represents a harmful action related to whistleblowing, in accordance with this Law. 

Introducing the Parties to the Right to Resolve a Dispute through Mediation 
Article 29
The court conducting the proceedings for the protection due to whistleblowing shall, in the preliminary hearing, or in the first hearing for the main hearing, instruct the parties of the option of pre-trial settlement through mediation or any other mutually agreed manner.
Burden of Proof 
Article 30
In case that during the proceedings the plaintiff has demonstrated likelihood that he/she had suffered a harmful action  due to whistleblowing, the burden of proof shall be on his/her employer and the employer shall have to prove that the harmful action is not in causal relation with whistleblowing.
Investigative Principle 

Article 31
In the proceedings for the protection related to whistleblowing, the court may establish the facts which are not even disputed by the parties, and the court may also independently investigate the facts not presented by either party in the proceedings, if it deems that this is important for the outcome of the proceedings.
Absence of the Defendant 

Article 32
In case a duly summoned defendant fails to appear at the main hearing, the court may conduct the hearing in absence of the defendant, and it may also hand down the decision based on the facts established at that hearing.

Temporary Protection Measures and Jurisdiction 
Article 33
In the proceedings for protection related to whistleblowing or in the proceedings referred to in Article 28 of this Law, the court conducting the proceedings may order an interim measure in accordance with the law regulating enforcement and security action. 

 A motion for ordering an interim measure may be submitted prior to initiating judicial proceedings, during the judicial proceedings, as well as after closing of the judicial proceedings, until the enforcement has been effected.

  During the proceedings, the court may ex officio order an interim measure, too. 
An Interim Measure Prior to Initiating Judicial Proceedings 

Article 34
Notwithstanding Article 33, Paragraph 1 of this Law, the motion for ordering an interim measure prior to initiating judicial proceedings shall be decided by a court competent for ruling on the civil action filed for the protection related to whistleblowing.

 When ordering an interim measure referred to in Paragraph 1 of this Article,  the court shall set the time limit for filing a lawsuit before the competent court, taking into account the time limits specified by separate regulations for filing a lawsuit.
During the proceedings, the court may ex officio order an interim measure, too. 

Motion for an Interim Measure
Article 35
In a motion for an interim measure the court may be requested to stay the legal effect of an act, to prohibit implementation of a harmful action or to order rectifying of the consequences caused by harmful action.
The court shall decide on the motion for an interim measure within eight days from the date of receipt of the motion. 
Appeal against the Decision on an Interim Measure 

Article 36
A separate appeal shall not be permitted against the decision ordering an interim measure.

Supervision of Enforcement of the Law

Article 37
Supervision of the enforcement of this Law shall be conducted by labour and administrative inspectorate, respectively.
Chapter V
PENAL Provisions 
Misdemeanours 
Article 38
A fine ranging from RSD 50,000 to RSD 500,000 shall be imposed on an employer - legal entity having more than ten employees for a misdemeanour, if: 

1. it fails to adopt a general act on internal whistleblowing procedure (Article 17, Paragraph 1;
2. it fails to post the general act regulating internal whistleblowing procedure in a visible place accessible to each and every gainfully employed person (Article 17, Paragraph 2).
A fine ranging from RSD 10,000 to RSD 100,000 shall be imposed on the responsible person in a legal entity, state authority, authority of the autonomous province, or local government unit for the misdemeanour referred to in Paragraph 1 of this Article.
A fine ranging from RSD 20,000 to RSD 200,000 shall be imposed on an entrepreneur having more than ten employees, for the misdemeanour referred to in Paragraph 1 of this Article.
Article 39
A fine ranging from RSD 50,000 to RSD 500,000 shall be imposed on the employer – legal entity for a misdemeanour, if: 
1. it fails to protect a whistleblower and an associated person or if it fails to take the necessary measures to stop the harmful action  and rectify the consequences of the harmful  action (Article 15, Paragraph 1);

2. it fails to inform in writing all gainfully employed persons about the rights stipulated by this Law (Article 15, Paragraph 2);

3. it fails to appoint a person authorised to receive disclosures and conduct the procedure related to  whistleblowing  (Article 15, Paragraph 3);

4. it fails to act upon the information initiating whistleblowing within the prescribed time limit (Article 16, Paragraph 2);

5. it fails to provide information to the whistleblower about the outcome of the procedure within the prescribed time limit (Article 16, Paragraph 3);

6. it fails to provide information to a whistleblower, upon his request, about the progress and actions undertaken in the procedure or fails to enable the whistleblower to have access to the case files and to attend the procedural actions (Article 16, Paragraph 4).
A fine ranging from RSD 10,000 to RSD 100,000 shall be imposed on the responsible person in a legal entity, state authority, authority of the autonomous province, or local government unit for the misdemeanour referred to in Paragraph 1 of this Article.  
A fine ranging from RSD 20,000 to RSD 200,000 shall be imposed on the entrepreneur for the misdemeanour referred to in Paragraph 1 of this Article.  

Chapter VI
TRANSITIONAL AND FINAL PROVISIONS 
Time limit for Adoption of the By-law 

Article 40

The by-law referred to in Article 18 and Article 26, Paragraph 3 of this Law shall be enacted within three months from the effective date of this Law.


Employers shall adopt the general act referred to in Article 17, Paragraph 1 of this Law, or shall harmonize an existing general act with the provisions contained herein and the by-law referred to in Article 18 of this Law within nine months from the date this Law comes into effect.

Cessation of Validity of other Regulations 

Article 41
On the date this Law takes effect, Article 56 of the Anti-Corruption Act (Official Gazette of the RS, nos. 97/08, 53/10, 66/11 – Constitutional Court, 67/13 – Constitutional Court and 112/13 – authentic interpretation) in the section referring to the protection of persons disclosing a suspicion on corruption and the Rulebook on Protection of a Person who Reports Suspicion on Corruption (Official Gazette of the RS, no. 56/11) shall cease to be valid.
Persons entitled to protection in accordance with the regulations referred to in Paragraph 1 of this Article acquired before the date of commencement of application of this Law shall be subject to legal provisions in force at the time.
Article 42
Coming into Effect
This Law shall come into effect on the eight day from the date of its publication in the Official Gazette of the Republic of Serbia, and its implementation shall start six months from the date of its coming into effect. 
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